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Chairman Metcalfe, Minority Chairman Bradford and Committee members, I am Kevin

Moody, Vice President Govemment Affairs and General Counsel of the Pennsylvania

Independent Oil & Gas Association, known as PIOGA. PIOGA's roots go back to 191 8 when

the Pennsylvania Oil, Gas and Minerals Association (POGAM) was created. In 1 978 a group of

independent Pennsylvania natural gas producers left POGAM to form the Pennsylvania Natural

Gas Associates (PNGA) and in 1 98 1 that organization's name changed to the Independent Oil

and Gas Association of Pennsylvania (IOGA of PA). Acer this POGAM generally represented

oil production in northwest PA and TOGA of PA included more natural gas developers in

southwestem PA. Over the years IOGA's membership expanded to include Pennsylvania oil

producers as well as other service companies and individuals interested in the safe and

reasonable development of oil and gas resources in Pennsylvania. I am pleased to say that on

April 1 , 201 0, 10GA of PA reunited with POGAM and the name of our reconstituted

organization changed to the Pennsylvania Independent Oil & Gas Association.

To

PIOGA's membership fluctuates with the amount of oil and natural gas development

activity and the level of commodity prices, and has been over 1 ,000 but is presently around 500

Most of PIOGA's members are small businesses, and many are multi-generation family

businesses.

PIOGA's representation of the interests of its members requires participation in

rulemakings of many state agencies, including the departments of Community and Economic
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Development (DCED), Conservation and Natural Resources (DCNR), Environmental Protection

(DEP), Revenue (DOR) and Transportation (PennDOT), as well as the Game Commission

(PGC), the Fish & Boat Commission (F&B) and the Public Utility Commission (PUC). PIOGA

understands that PGC and F&B are presently exempted from complying with the RRA, but

suggests that consideration should be given to requiring their compliance with their rulemakings

that impact subject matter that is also within the purview of other agencies.

PIOGA agrees with the recommendations of the National Federation of Independent

Business (NFTB) in its testimony provided to this Committee at its June 6" hearing:

8 To establish a review process to repeal outdated rules or regulations that provide little
value.

Although Executive Order 1996-1 required agencies to establish programs to evaluate

existing regulations for compliance with the criteria of the Order and the Regulatory

Review Act, lam not aware of the extent to which agencies have done so.

HB 209 (Phillips-Hill) would establish an Independent OfHlce of the Repealer and a

process for evaluating regulations that "may be appropriate for legislative and executive

agency modification, revision or repeal.

To add ajudicial review component to the law as an important check on agencies and
state executives that overreach.

e

8 To provide additional legislative oversight for regulations expected to have a fiscal
impact of $1 million on the economy.

HB 91 I (Rothman), HB 1237 (Keener) and SB 561 (DiSanto) address this
recommendation in terms of "economically significant" regulations.

HB 1030 (Moul) provides additional legislative oversight generally.

PIOGA supports all these approaches and looks forward to working with the General Assembly

to enact meaningful reforms to the regulatory review process to both relieve and avoid the

imposition of unnecessary regulatory burdens

I will address NFIB's second recommendation above adding ajudicial review

component to the Regulatory Review Act(RRA), which PIOGA believes is necessary to ensure

compliance with the RRA requirements conceming aproposed regulation.
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The RJI.A contains this provision :

This act is not intended to create a right or benefit, substantive or
procedural, enforceable at law by a person against another person or

against the Commonwealth, its agencies or its ofHcers. 71 P.S. $ 745.2(d)

My experience shows that this provision is largely responsible for agencies' non-compliance

with clear requirements of the RRA. The recent promulgation of DEP's Chapter 78a regulations

provides a pertinent example.

Section 5(a)(5) of the RRA requires, in clear terms, that all .proposed regulations include

"copies of any forms or reports which will be required in the implementation of the proposed

regulation." A "proposed regulation" is one that is "intended for promulgation as a regulation"

or, in other words, a proposal that is ready for promulgation as a final regulation if no changes

are made. DEP's response to Regulatory Analysis Form (RAF) Item # 22 (which implements the

Section 5(a)(5) requirement) for its proposed Chapter 78a regulations stated that "ltlhese

proposed regulations include new planning, reporting and record keeping requirements" and

described the additional requirements -- 6lzf provided no cop;es of the implementation

documents. 1lltp:awww.inc.gate.pa.us/docs/I pdf PDF p. 21-22.

This situation did not improve appreciably when DEP submitted its final-form Chapter

78a regulation. DEP's response to RAF Item # 22 for the Hind-finn regulation again stated that

''Ftlhe regulated community will need to meet new reporting requirements in the final regulation"

and, in addition to describing the additional requirements, this time stated:

Many of the forms needed to implement this Hind-fowl rulemaking exist and are
currently part of the regulatory program. Below is a list of forms /#ar either eed
to be updated or developmettt [siclto implement the$nal-form rulemaking. 'The
Department will make forms and guidance documents available Friar /o adopffan
off#e.Pzza/ rw/e. http://wwwjrrc.state.pa.us/docs/3042/AGENT:Y/3042FF.pdt
PDF p. 131 (emphasis added).

The final-foal regulation RAF listed 29 forms and included some forms izz d/ad/ at PDF

pages 191-3 12 following "Appendix A Table Summarizing Costs and Savings From

Final-Form Rulemaking."

The lack of a means forjudicial enforcement of the clear Section 5(a)(5) requirement has

allowed agencies to ignore the requirement with impunity. Formnately, with the help of
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comments hom members of this committee and Chairman Metcalfe, as well as PIOGA and the

Marcellus Shale Coalition, concerning the Independent Regulatory Review Commission's

(IRRC) proposed changes to its own regulations, this is no longer the situation because IRRC on

December 15, 201 6 adopted the following resolution:

Failure to include copies of forms that will be required by a regulation with a

Regulatory Analysis Form, in a format acceptable by the Commission as
referenced above, will be deemed to be a faulty delivery of the regulation under

Section 5(a)(5) of the Regulatory Review Act and shall result in the regulation

being retumed as incomplete to the promulgating Board, Commission, or Agency.

PIOGA believes this policy is a correct implementation of the clear intent of the Section 5(a)(5)

requirement, and understands that IRRC intends to include this policy in its final-form

regulations that must be promulgated by December 28, 2017. IRRC is to be commended for

addressing this problem head-on and resolving it. However, consideration should be given to

including this policy in the RRA

Incomplete and inadequate responses to the RRA requirements related to small

businesses -- added by Act 76 of 2012 -- as well as inadequate analysis of the cost impacts of

proposed regulations on the public, the regulated community and especially on the agency itself

such as the source of the agency's finding for both the initial and long teal implementation -

also demonstrate the need for ajudicial review component to force agencies to comply with

these ]iRA requirements. DEP's Chapter 78a rulemaking also provides pertinent examples of

inadequate and incomplete responses concerning these requirements that carried through to the

final-form regulation

A judicial review component in the RRA would provide a powerful and effective means

of ensuring agencies' compliance with the clear and basic requirements of the RRA forproposed

regulations. Without complete and adequate responses to these requirements, neither the public,

the regulated community, IRRC or the standing committees are able to properly analyze whether

aproposed regulation is in the public interest as intended by the General Assembly in the RRA.

I thank the Committee for providing PIOGA with the opportunity to address these

important issues and am available to answer questions the Committee has.
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