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Good moming Chairman Metcalfe, Chairman Bradford, and honorable members

of the House State Government Committee. T'hank you for the invitation to appear

before your Committee today. My name is George Bedwick and I am the Chairman of

Pennsylvania's Independent Regulatory Review Commission. I am pleased to be joined

today by David Sumner, our Executive Director. David and I last appeared before this

Committee in March when we provided an overview of the regulatory review process in

Pennsylvania. We will not repeat that testimony today; rather, we are here as a resource

to answer any questions that you may have about Pennsylvania's regulatory review

process.

I would like to repeat an important part of our history which brought us to our

current framework for the review of regulations. Some of you know me flom my days as

a staff person for the House of Representatives. It was during that time when the original

Regulatory Review Act was passed and it should be viewed in the context of that time. . .a

time beginning in the 1970's when the General Assembly began taking several steps to

enhance its ability to function as an independent and co-equal branch of govemment.

Many of the same issues that members of the General Assembly are raising today about

input and oversight by the Legislature relating to the promulgation of regulations were

prevalent then and were, in fact, what led to the passage of the original act. The original

act permitted IRRC, a legislative commission, to bar publication of a regulation, one

chamber of the legislature to block publication of a regulation (often referred to as a one

house veto) and did not require presentment of such a resolution to the Govemor for

approval. The constitutionality of the act was challenged in the case of DflR v. Julie/iter,



130 Pa.Commw. 124, 567 A.2d 741 (1989). Commonwealth Court found provisions of

the Act to be unconstitutional. That decision was appealed to the Supreme Court. Prior

to oral argument before the Commonwealth Court, the General Assembly amended the

Regulatory Review Act to require passage of a resolution barring publication of a

regulation by both chambers of the Legislature and presentment of the resolution to the

Govemor. On appeal, the Supreme Court found the case to be moot and vacated the

Commonwealth Court's decision because the potentially offending provisions of the act

had been amended prior to oral argument before the Commonwealth Court. ,See :Q£8..z:.

Jabs//rer, 53 I Pa 472 (1992). Although the vacated Commonwealth Court decision does

not represent any precedent on the issues it discussed, I am providing the Committee with

copies of that decision (and also the Supreme Court's Opinion) in the event the Court's

reasoning or the federal cases it cites may be helpful to the Committee as it considers

various pieces of legislation proposing changes to the Regulatory Review Act.

With that review of IRRC's history, we are not here to tell you that regulations are

good or that they are bad, or whether there are too many or too few regulations. They are

decisions that you, as policymakers, must reach. We can say, however, that they can play

an important role in protecting the health, safety, and welfare of Pennsylvanians and in

advancing our economy. They help protect children from outbreaks of disease and allow

industries such as craft distilleries and our licensed professions like architecture and

accounting to flourish.

IRRC has not been a rubber stamp for agency regulations. In reviewing our

actions for the past six years, we have submitted comments to the agencies on proposed
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regulations which have resulted in changes to approximately 84% of the regulations we

have reviewed. Since 2008 we have disapproved 35 final regulations...a little over 7% of

final regulations we considered in that time frame. This resulted in further revisions to 29

of these final regulations and approval by us based on the new revisions; withdrawal of 6

of the disapproved regulations; and a resubmittal without change and a second

disapproval by us with 5 of these regulations.

I would also note that our experience indicates that Pennsylvania agencies are

promulgating far fewer regulations than in the past: just 43 final rules last year as

opposed to 91 in 2001 . (Our staff is a]so at its lowest ]eve]s in our agency's history.) ]t is

my belief that the fact the executive agencies know that they must justin any regulation

they wish to promulgate serves as a deterrent to attempting to promulgate unjustified or

frivolous regulations through a rigorous review process.

Pennsylvania has a thorough and well-thought process by which these regulations

are developed. We have distributed an overview of the rulemaking process in every state

from a study conducted by two Rutgers professors. It concludes that Pennsylvania has

more reviews and opportunities for participation than any other state in the country (tied

with North Carolina). It is through this process that our Commission determines whether

agency actions are in the public interest. We do this by conducting, on your behalf. our

own thorough analysis of every rulemaking; reviewing background information, fiscal

notes, and other data from the promulgating agency; carefully reviewing public

comments; and analyzing comments from stakeholders and the regulated community.

We then apply criteria established by the legislature to each regulation. This includes:
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statutory authority and legislative intent; the protection of public health, safety, and

welfare; feasibility; clarity and reasonableness; and impacts on small businesses.

IRRC also considers input 6om the Standing Committees of the legislature and

from each of you. The criteria we must consider specifically includes "comments,

objections or recommendations of a committee." ] wou]d like to emphasize though that if

the Committee does not take any formal action on a regulation, the Regulatory Review

Act requires us to deem the regulation approved by the Committee, regardless of the fact

that the Chairman and various members of the Committee may have submitted

Comments in opposition to the regulation. This creates a legitimate dilemma for the

Commission. Much like you are bound by the provisions of the Constitution, we are

bound by the provisions of our statute. Last year we were fortunate to hear from more

than 100 members of the House and Senate regarding pending regulations. This input is

very important and very meaningful to the Commission; we cannot know what you

support or oppose unless you tell us. For this reason, every regulation is delivered to a

Standing Committee in the House and Senate at both the proposed and final stage of the

review process. Regulations are delivered based on the subject matter of the regulation,

the agency promulgating them, and the jurisdiction of the Committee. In the House,

Committee jurisdiction for regulatory oversight purposes is designated by the Speaker at

the beginning of each legislative session. By way of example, the Speaker has designated

this Committee to receive all regulations Bom the Department of General Services and

Department of State.

Legislative feedback on these matters assists us in determining whether a
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regulation meets the intent of the General Assembly. It may cause an agency to

reevaluate its course of action, take additional steps to reach a consensus, and may lead to

a disapproval vote from our Commission.

One example which some of you may recall is the recent effort of the

Pennsylvania Department of State to raise registration fees under the Commonwealth's

Lobbying Disclosure Act. The Department proposed doubling the registration fee paid

by organizations under the law - including non-profit groups - from $200 to $400. This

led many in the General Assembly, including a unanimous vote of this Committee, to

rqect the increase as beyond the intent of the authorizing legislation. IRRC subsequently

disapproved the Department's proposal, largely due to these concems. This resulted in

revisions to the fee proposal by the Department. A lesser increase of $100 was

eventually submitted by the Department and approved by IRRC.

T'his example demonstrates that the reasons for the passage of the Regulatory

Review Act continue to exist today. There must be an independent authority to evaluate

agency actions affecting the Commonwealth and its citizens. We must provide an avenue

for public and legislative input. Though this process, we can meet the legislative goals

of achieving a consensus when agencies act and ensuring that those actions are in the

public interest.

We would be happy to answer any questions that you may have at this time.
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A Publication af the Penn Prowl'am on Regulation

Opinion I Books I Oct 21, 2013

The Politics of Regulatory Reform
Stuart Shapiro and Debra Bode-Holtz

.k T

The politics ofregulatory reform is much more about politics than it
is about regulation.



Congress is currently considering more than a dozen regulatory reform bills
that would mode:N the procedures by which executive branch agencies issue

new regulations. Supporters of these bills hope they will increase the

economic e#iciency of regulations and bring more accountability to the

regulatory process. Opponents argue they will make it so hard for regulatory
agencies to issue new rules that public health will be compromised.

In our new book, The Politics of

Regulatory Reform, we argue that

bothsupporters an(hopponents
overstate the impact of procedural
reforms on regulatory policymaking.
Instead of seeking to determine

wheher supporters or opponents are

right, scholars and concerned citizens
should be asking why, given limited
evidence of regulatory reforms' e#ectiveness, politicians continue to be
fascinated with these kinds of procedural changes.

The academic literature on Me efficacy of regulatory reform paints a decidedly

mixed picture. Our book adds to that literature by investigating how the
volume of rulemaking in 28 states might be aHected by the presence of three

regulatory reforms: gubernatorial review of regulations, legislative review of
regulations, and economic analysis of regulations. We find no correlation
between these reforms and the number of regulations that a state produces.

Instead, we Hind that political control of the legislature correlates much better
with the number of regulations adopted in a state than does any aspect of

regulators' procedural environment. States with legislatures controlled by
Democrats issue more regulations regardless of the number or type of steps in

the regulatory process.

Given the lack of observable elects from regulatory procedures, we turn to the

question of why states and the federal government continue to pursue

regulatory reforms. One possible explanation is that regulations are so
consequenHal that even if regulatory reforms have a small impact, they may



be worth pursuing. But the literature on the relationship between regulation
and the economy is at best ambiguous, a conclusion that we reinforce.

.Al-Hiough the actual elects of regulation are at best

unclear, it is very clear that business

owners believe that regulations hinder their profit

margins. In surveying business owners in five
Midwestern states, we found widespread concern

about regulation inhibiting business activity. It
matters little whether this perception is the result of

a genuine phenomenon not picked up in die
economic literature or the result of political rhetoric

that demonizes regulation. In order to respond to
their constituents' perceptions about the

harmfulness of regulation, elected officials find it

politically efhcacious to implement regulatory reforms.
If regulations are largely the result of substantive laws passed by legislatures

and signed by governors, then the easiest way to address a regulatory problem
is by repealing tile laws authorizing regulations. However, repealing such

laws entails a political cost. Few politicians want to bear the burdens
associated with repealing statutes that were generally popular when they

passed and that likely remain popular. Thus, procedural reform provides a
way for politicians to appear to be addressing concerns about too much

regulation -- all without actually doing much of anything.

Regulatory reforms also have a second appeal to politicians. We conducted
interviews with officials in Pennsylvania and North Carolina, two states that

have been leaders in regulatory reform. From these interviews, it became

clear to us that politicians favored these reforms because they a#orded elected

officials oppormnities to intervene in pal:ticular regulatory decisions. Their
intervention does not even need to work in order to benefit politicians.
Consider one telling story we heard. After a legislator submitted a comment to

a state authoriV established to review regulations, the legislator explained

that he did not care if the officials at the review authority actually read his

comment. He just wanted to be able to tell a constituent that he was trying to
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influence a regulatory decision abort which the constituent had expressed
concern.

These political motivations -- more than any tangible e#icacy of new

procedures - have led to the explosion of regulatory reform proposals at both
the federal and state levels. The politics of regulatory reform is much more

about politics than it is about regulation.

Stuart Shapiro is Associate Professor and Director of the Public

Po[ic}, Program at the Edward J. B]oustein School of Planning

and Public Policy at Rutgers University. He is a co-autlaor

of The Politics of Regulatory Reform (Rotltledge) published
earlier this month

Debra Bode-Holtz is a senior !'esearch analyst oi] the faculty of
the Bloustein School for Planning and Public Policy at Rutgers

University. She is a co-author of The Politics of Regulatory
Reform (Routledge) published earlier this month

Tagged: New Book, Regulatory Reform



Com., Dept. of Environmental Resources v. Jubelirer, 531 Pa. 472 (1992)
614 A.2d 204

KeyCite Yellow Flag - Negative Treatment
Distinguished by Stilp v. Com., Pa., September 14, 2006

531 Pa. 472
Supreme Court of Pennsylvania.

Attorneys and Law Firms

++205 +473 Emest D. Preate, Jr., Atty. Gen., for Comm
of Pa. at No. 65.

COMMONWEALTH of Pennsylvania,
DEPARTMENT of ENVIRONMENTAL

RESOURCES

The Honorable Robert JUBELIRER, President Pro
Tempore of the Senate, et al.

The Honorable Robert P. Casey, Governor,
Intervenor.

Appeal of The Honorable Robert JUBELIRER,
President Pro Tempore of the Senate, the

Honorable D. Michael Fisher, Chairman of the
Senate Environmental Resources and Energy

Committee, the Senate of the Commonwealth of
Pennsylvania, Gary R. Hoffman, Director of the

Pennsylvania Code and the Pennsylvania Bulletin,
and John Hartman, Director of the Legislati'L'e

Reference Bureau and the Legislative Reference
Bureau at No. 65.

Appeal of John R MCGINLEY, Jr., Chairman of
the Independent Regulatory Re'v'iew Commission,

Commissioner It-vin G. Zimmerman,
Commissioner Robert J. Harbison, lll,

Commissioner Mark Schwartz, Frank J. Ertz,
Executive Director of the Independent Regulatory

Review Commission, and the Independent
Regulatory Review Commission at No. 66.

V

S. David Fineman, Noonan S. Berson, Harold K. Cohen,
Philadelphia, W.C. Matthews, 111, Coatesville, for
independent Regulatory Review Com'n at No. 65.

Henry G. Barr, Harrisburg, for amicus-Pa. Chamber of
Business & Industry at No. 65.

Douglas R. Christian, Judith L. Rosenthal, Stanley L
Arabis, Philadelphia, for amicus-Sun Co., Inc. at No. 65.

Linda J. Shorey, John P. Krill, R. Timothy Weston,
Harrisburg, for Hon. Robert Jubelirer, and Hon. Michael
Fisher and the Senate of Pa. at No. 66.

+474 James L. Walsh, Vincent C. Deliberate, Robert W.
Zach, Harrisburg, for Gary R. Hoffman, John Hartman
and Legislative Reference Bureau at No. 66.

Keith Walks. Chief Counsel. Richard P. Mather, Asst.

Counsel, Richard D. Spiegelman, Carl H. Shuman,
Harrisburg, for Dept. of Env. Resources at Nos. 65 & 66.

Thomas W. Scott, Hamsburg, for P.S.E.A

Allen Warshaw, Harrisburg, for Hospital Ass'n

Argued Jan. 22, i99o.

Decided Sept. i6, i992

Linda J. Shorey, John P. Krill, R. Timothy Weston,
Harrisburg, for Hon. Robert Jubelirer, Hon. D. Michael
Fisher and The Senate of Pennsylvania.

James L. Walsh, Vincent C. DeLiberato, Robert W. Zech,
Jr., Harrisburg, for Gary R. Hoffman, John Hartman and
Legislative Reference Bureau.Department of Environmental Resources (DER) filed

petition for review, application for special relief. and
motion for expedited consideration of application for
special relief. seeking declaration that Regulatory Review
Act was unconstitutional, acer environmental regulations
were disapproved. On cross motions for summary
judgment, the Commonwealth Court, No. 253 Misc. Dkt.
1989, ]30 Pa.Cmw]th. 124, 567 A.2d 74] , granted DER's
motion for summaiyjudgment, and appeal was taken. The
Supreme Court, Nos. 65 and 66 M.D. Appeal Dockets
1989, Nix, C.J., held that case was moot when
Commonwealth Court heard oral argument.

S. David Fineman, Nomlan S. Berson, Philadelphia,
Harold K. Cohen, W.C. Matthews, 111, Coatesville, for
appellants .

William Titelman, Pittsburgh, amicus for H. of R

Before N]X, C.J., and LARSEN, FLAHERTY,
MCDERMOTT, ZAPPALA, PAPADAKOS and CAPPY,
JJ

Decision vacated; appeal dismissed

Larsen, J., Holed concumng opinion. OPnqioN
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Com., Dept. of Environmental Resources v. Jubelirer, 531 Pa. 472 (1992)
614 A.2d 204

NIX, Chief Justice Supersedeas and directing the LRB to publish the
regulations. Senate Appellants Holed an emergency
Application to Reinstate Automatic Supersedeas with this
Court on December 14, 1989.

The Pennsylvania Department of Environmental
Resources ("DER" or "Appellee"), on August 24, 1989,
filed a Petition for Review, an Application for Special
Relief. and a Motion for Expedited Consideration of the
Application for Special Relief. In the Petition for Review,
the DER asked the Commonwealth Court to declare the
Regulatory Review Act, Act of June 25, 1985, P.L. 633,
as amended, 71 P.S. $$ 745.1-745.15, unconstitutional
and to direct the Legislative Reference Bureau ("LRB") to
publish regulations adopted by the Environmental Quality
BQarf (=EQB:l)..which thg Jndeplndg!!t Regul!!gill
Review Commission ("IRRC") had disapproved pursuant
to the Regulatory Review Act and which the Senate had
rejected when proposed to the General Assembly by the
Govemor.

This witter, on December 16. 1989, reinstated the
Automatic Supersedeas pending a hearing on Senate
Appellants' application. A hearing on the application was
held December 20, 1989. On December 22, 1989, this
writer issued an order '':476 vacating President Judge
Crumlish's December 14, 1989 order and granting Senate
Appellants' Application to Reinstate Automatic
Supersedeas. --- Pa. ----, 6]4 A.2d 199 (1989). ThilQl411
a[so [isted the appeal for ora] argument during the
Supreme Count's January Session 1990 and ordered an
expedited briefing schedule.

+475 Appellants are all Commonwealth ofhcials or
bodies. They include the LRB and two of its ofblcials,
John Hartman and Gary Hoffman, and the IRRC and its
five members. Appellants also include the Honorable
Robert Jubelirer, President pro rempore of the Senate,
Honorable D. Michael Fisher, Chairman of the Senate
Environmental Resources and Energy Committee, and the
Senate of Pennsylvania (hereinaRer "Senate" or "Senate
Appellants").

History Retclting to Regulatory Re'View Act

The Regu[atory Review Act was enacted in ]982 by the
General Assembly in order to "provide a procedure for
oversight and review of regulations adopted [by
administrative agencies] pursuant to [authority delegated
by the General Assembly] to curtail excessive regulation
and establish a system of accountability...." Section 2 of
the Regulatory Review Act, 71 P.S. $ 745.2. To perform
this oversight function, the General Assembly created the
Independent Regulatory Review Cornmlssion ("IRRC")
and empowered it to approve or to disapprove proposed
regulations aBeT weighing eleven criteria to determine
whether they were in the public interest. Sections 4, 5, 6
and 7 of the Regulatory Review Act, 71 P.S. $$ 745.4,
745.5, 745.6 and 745.7. The Regulatory Review Act also
contained a mechanism whereby the Govemor and the
General Assembly could review the IRRC decisions.
Section 7(b) and (c), 71 P.S. $ 745.7(b) and (c).

On September 7, ]989, the parties submitted to the
Commonwealth Court a Stipulation +J'206 of Counsel,
with a Statement of Stipulated Facts and a Joint
Application for Advancement of Argument and Argument
En Ba/zc. By order dated September 7, 1989, President
Judge Crumlish granted the Joint Application and
scheduled e/z banc oral argument. On September 8, 1 989,
President Judge Crumlish denied DER's Application for
Special Relief. Oral argument on cross-motions for
summaryjudgment was heard on October 4, 1989.

On December 7, 1989, the Commonwealth Court (per
Crumlish, J.), in a 3-2 decision: (1) granted DER's motion
for summary judgment; (2) denied all other motions for
summary judgment; and (3) ordered the LRB to publish
the regulations. Commonwea///z, Z)eparr/}le/z/ of
Environnlenta} Resources v. Jubelirer, 130 Pa.Cammw.
124, 567 A.2d 741 (1989).

On October 5, 1988, the EQB submitted to the IRRC and
to the LRB proposed regulations to amend the DER's air
quality regulations. The proposed regulations would
impose a Reid Vapor Pressure ("RVP") volatility
limitation of 9.0 psi on all gasoline sold or exchanged in
the Commonwealth from May I through September 1
beginning in 1990. The proposed regulations were
published in the Pennsylvania Bulletin on October 15,
1988

Appellants appealed hom the Commonwealth Court's
order on December 13, 1989, triggering the automatic
supersedeas of Pa.R.A.P. 1 736(b). The DER immediately
filed an Application to Vacate Automatic Supersedeas
with the Commonwealth Court. Argument on the DER's
application was heard by President Judge Crumlish on
December 14, 1989, and, later on that same day, President
Judge Crumlish issued ?! omer vacating the Automatic

WESTLAW ' © 2016 Thai-neon neuter-s Nio r.l8FH] tO O

The IRRC disapproved the proposed regulations on
November 2, 1988 and issued an order barring their final
publication. The DER requested, and the IRRC granted,
an extension until December 1, 1988 for the DER to
respond to the IRRC's initial disapproval of the proposed

U S GQveri-Emcnt vVorks 2] to orlgFnalC



Com., Dept. of Environmental Resources v. Jubelirer, 531 Pa. 472 (1992)
614 A.2d 204

rules. On December 1, 1988, the DER resubmitted the
proposed regulations, without +477 modification but with
a letter purporting to provide additional justification. The
IRRC again disapproved the rules and continued its order
barring publication.

adopted the revised regulations as final. The revised
regulations were submitted to the Attorney General, who
approved them for foml and ]ega]ity on June 14, ]989.
The Attorney General also advised Gary Hofltnan,
Director of the Pe/znD//van/a Code and the Pe/znfy/va/zfa
Bu//ef/n, that his approval "should not be taken to mean
that this OfUce is approving the publication of the
regulation" and that he was "reserving judgment" on
whether the action taken under the Regulatory Review
Act precluded publication. On August 22, 1989, the
General Counsel deposited the final regulations for Holing
and publication with the LRB. On August 24, 1989, Gary
Hoffman infomned the DER that the Senate's disapproval
of the Govemor's request for approval of the regulations
constituted a permanent bar to publication, requiring him
to decline the request to publish.

Pursuant to the oversight authority given the Govemor in
Section 7(b) of the Regulatory Review Act, 71 P.S. $
745.7(b), on ++207 January 23, 1989, Governor Casey
sent a report to the General Assembly proposing that the
regulations be adopted. On February 1, 1989, the IRRC
declined to reconsider its disapproval and continued its
order barring publication. The IRRC forwarded a report
on the proposed regulations to the General Assembly for
consideration, along with the Govemor's proposal.

On March 22, 1989, the United States Environmental
Protection Agency("EPA") adopted RVP standards for
all fifty states, ranging flom 9.0 psi to l0.5 psi in
particular states and parts of states. The standard adopted
for Pennsylvania was l0.5 psi and became effective June
1, 1989. 54 Fed.Reg. 1 1883, 1 1884 (]989). Under Section
21 I of the Clean Air Act, this federal standard pre-empts
any state standard, unless the EPA finds such state
standard necessary to achieve national ambient air quality
standards and waives pre-emption. 42 U.S.C. $
7545(c)(4)(C) as ame/zded Nov. 15, 1990, Pub.L.
1 01 -549, Title ll $ 21 3(b).

On June 30, 1989, the Regulatory Review Act of 1989
was enacted, as Act No. 1 989-1 9. The Regulatory Review
Act of 1989 amended Sections 6 and 7 of the Regulatory
Review Act of 1982, 71 P.S. $$ 745.6, 745.7. The New
Act provides the following procedures:

$ 745.6. Procedures for
Consideration and agency renew.

Commission

(a) Whenever the commission shall find that a
final-form regulation submitted to the commission
pursuant to Section 5(b.4) [$ 745.5(b.4) ] or that a
regulation for which notice of proposed rulemaking is
omitted pursuant to section 204 of the act of July 31,
1968 (P.L. 769, No. 240), referred to as the
Commonwealth Documents Law, may be contrary to
the public interest under the criteria set forth in section
5 [$ 745.5], the commission shall notify the Legislative
Reference Bureau, the standing committees, members
of the *479 public entitled to the notice set forth in
section 5(b.5) [$ 745.5(b.5) ] and the agency
promulgating such regulation of its ntnding. Such
notiHlcation shall specify the regulatory review criteria
which has not been met by the Hind-form regulation, as
well as a description of the documents ]'+208 and
testimony relied on by the commission in reaching its
decision. The agency shall review the commission's
finding and proceed pursuant to section 7(a) [$ 745.7(a)
]. If the commission does not notify the agency of any
objection within 30 days of the date the commission
received the information required in section 5(b.4) [$
745.5(b.4) ], in the case of a final-finn regulation, or
within 30 days of receipt, in the case of omission of
proposed rulemaking, the agency may proceed to
promulgate the regulation as provided in the
Commonwealth Documents Law.

Public hearings on the proposed DER regulations were
held by the Senate Environmental Resources and Energy
Committee and the House Conservation Committee. A
report of the Committee Chaimtan was distributed to the
full Senate. On April 12, 1989, the Senate rejected the
Govemor's proposal to approve the regulations.

The EQB nevertheless adopted the regulations on April
1 8, 1989. The DER then transmitted the regulations to the
Office of General Counsel for review as required by
Section 301 of the Commonwealth Attomeys Act, Act of
October 15, 1980, P.L. 950, as amended, 71 P.S. $
732-301 . The OfEce of General Counsel approved the
regulations for legality and form. The office of General
Counsel then forwarded the regulations to the Attomey
General, whose review and approval is an additional
requirement for all agency rulemaking 'F478 under
Section 204(b) of the Commonwealth Attomeys Act, 71
P.S. $ 732-204(b). The Attorney Genera] disapproved the
regulations acer detemnning that one of the regulations
exceeded the EQB's statutory authority.

On May 16, 1989, the EQB rescinded its April 18, 1989
adoption of the regulations, revised the rules by deleting
the provision objected to by the Attomey General, and

(b) The commission may, when notifying an agency of

S Gox/©rn n-:en! V 'W£STLAiV 3fctrks
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Com., Dept. of Environmental Resources v. Jubelirer, 531 Pa. 472 (1992)
614 A.2d 204

its objections pursuant to subsection (a) or at any time
following such notification but prior to publication of a
Hina] order adopting a regulation, issue an order barring
the pub[ication of a final order adopting a regulation
pending subsequent review of the regulation in the
manner provided in section 7 [$ 745.7]. The
commission may not however issue an order against a
proposed regulation to the extent that the Attomey
General certiHles that proposed regulation is required
pursuant to the decree of any court or to implement the
provisions of a statute of the United States or
regulations issued thereunder by a Federal agency nor
shall thenommissionissue ail order. against zproposed
regulation when such regulation is transmitted with the
certification of the govemor that it is required to meet
an emergency which shall include but not be limited to
conditions which may threaten the public health, safety
or welfare or cause a budget deHlcit or create need for
supplemental or deficiency appropriations of greater
than $1,000,000. In such case, the regulation can take
eject immediately and may remain in effect for up to
120 days but acer that time may be suspended by the
commission with a statement of disapproval unless it
has been approved by the General Assembly +480
under the procedures contained in section 7(d) [$
745.7(d) ]. If the commission issues a statement of
disapproval after 120 days, the emergency regulation
must comp]y with section 7 [$ 745.7].

Govemor, the designated standing committees of the
House of Representatives and the Senate, and the
commission of its intentions to proceed pursuant to
subsection (b) or (c) or to withdraw the regulation.
Failure to submit the notification required by this
subsection shall constitute withdrawal of the regulation.

(b) if the agency determines that it is desirable to
implement the final-form regulation without revisions
or further modifications, the agency shall submit a
report to the designated standing committee of each
House of the General Assembly and the commission

commission's disapproval order. The agency's *481
report shall contain the Hlnal-form ++209 regulation, the
findings of the commission, and the response and
recommendations of the agency regarding the
final-form regulation. If the agency is prevented from
submitting its report because of recess or adjoumment
of either or both Houses of the General Assembly, the
agency shall transmit its report on the first subsequent
session day. Upon receipt of the agency's report, a
designated standing committee may proceed pursuant
to subsection (d). Failure of the agency to submit a
report within the time period provided by this
subsection or on the first subsequent session day shall
constitute withdrawal of the final-form regulation.

(c) if the agency determines that it is desirable to
implement the final-foal regulation with further
revisions or modifications, the agency shall submit a
report to the designated standing committees of the
House of Representatives and the Senate and the
commission within 40 days of the agency's receipt of
the commission's disapproval order. The agency's
report shall contain the revised final-form regulation,
the findings of the commission, and the response and
recommendations of the agency regarding the revised
final-form regulation. Failure of the agency to submit a
report within the time period provided by this
subsection shall constitute withdrawal of the final-form

regulation. Upon receipt of the agency's report, the
designated standing committees shall have ten days to
notify the commission of their approval or disapproval
of the agency's report. Failure of a designated standing
committee to notify the commission of its disapproval
within ten days shall constitute its approval of the
agency's report. The commission shall have seven days
or until its next regularly scheduled meeting, whichever
is longer, from the completion of the designated
standing committees' ten-day review period in which to
approve the agency's report or to continue its bar upon
final publication of the regulation and transmit notice
of disapproval and the agency's report to the designated
standing committees for consideration by the General

(c) Whenever a designated standing committee of the
House of Representatives or the Senate has notified the
commission of its disapproval and the commission
approves the proposed regulation, the commission
shall, within two business days, notify the said
designated standing committee of such approval. The
committee shall have 14 days bom receipt of such
notice to take action pursuant to section 7(d) [$
745.7(d) ]. During this 14-day period the agency sha]]
not be permitted to promulgate the regulation approved
by the commission. If. at the expiration of the 14-day
period, the designated standing committee fails to act
on the regu]ation pursuant to section 7(d) [$ 745.7(d) ],
the agency may proceed to promulgate the regulation as
provided in the Commonwealth Documents law. If the
commission is prevented from transmitting the notice
required under this subsection because of recess or
adjoumment of either or both Houses of the General
Assembly, the commission shall transmit the notice on
the first subsequent session day.

$ 745.7. Procedures for subsequent review

(a) Within seven days of receipt of a notice of
disapproval flom the commission issued pursuant to
section 6(a) [$ 745.6(a) ], the agency shall notify the

WESTI.AW ' €} 201 6 son Reuieis I'Qo ctalrr} tc oi :gtnal U S GovQrnmeEat Vt/ores Z



Com., Dept. of Environmental Resources v. Jubelirer, 531 Pa. 472 (1992)
614 A.2d 204

Assembly pursuant to subsection (d). However, if the
commission is +482 prevented from transmitting notice
and the report to the General Assembly within the time
period provided for in this subsection because of recess
or a(boumunent, it may transmit notice and the report
on the Hlrst subsequent session day. Failure of the
commission to transmit the agency's report within the
time period provided by this subsection or on the first
subsequent session day shall constitute approval of the
revised final-form regulation.
(d) Whenever the designated standing committees of
both Houses of the General Assembly have received
the report of an agency pursuant to subsection (b), or
the notice and the agency's report pursuant to
subsection (c), or the notice pursuant to section 6(c) [$
745.6(c) ], one or both of the designated standing
committees may within 14 days report to the House of
Representatives or Senate a concurrent resolution and
notify the affected agency which shall be the official
notice to the agency. During the 14-day period, the
agency shall not be pemlitted to promulgate the
regulation. If. at the expimtion of the 14-day period,
both of the designated standing committees fail to act
on the agency's report, then the regulation is deemed
approved and the agency may proceed to promulgate
the regulation as provided in the act of July 31, 1968
(P.L. 769, No. 240), referred to as the Commonwealth
Documents Law. A final order adopting the regulation
shal] not be published for 30 calendar days or ten
legislative days, whichever is longer, flom date of
reporting the concurrent resolution. If both the House
of Representatives and the Senate agree to the
concurrent resolution within the allotted time period,
which is 30 calendar days or ten legislative days,
whichever is longer, from the date of reporting of the
concurrent resolution, then the adoption of the
concurrent resolution shall constitute a bar to

publication until presentment to the Govemor and final
disposition of the regulation. The resolution shall be
presented to the Governor in ++210 accordance with
section 9 of Article 111 of the Constitution of

Pennsylvania. If the Governor does not retum the
resolution to the General Assembly within ten calendar
days acer it is presented *483 to him, it shall constitute
approval of the resolution. If the Govemor vetoes the
action of the General Assembly, the Geneml Assembly
may, within 30 calendar days or ten legislative days,
whichever is longer, ovenide that veto by a two-thirds
vote in each house; [sic] and that override shall
constitute a permanent bar to publication. Failure of the
House of Representatives and the Senate to act on the
concurrent resolution or veto within the allotted time

periods shall constitute approval of the Heal-form
regulation. In addition, notice as to any final disposition

of any concurrent resolution considered in accordance
with this act shall be published in the Pennsylvania
Bulletin. The General Assembly may, at its discretion,
adopt a concurrent resolution disapproving the
regulation to indicate the intent of the General
Assembly, but permit publication of a final order
adopting a regulation.'

71 P.S. $$ 745.6, 745.7

Under the New Act, the EQB regulations in question were
to *484 be considered under the provisions of the
predecessor statute.:

Issue

The threshold issue for us to consider is whether this case
is moot. For the reasons t'r211 that follow we find that
the case was moot when the Commonwealth Court heard
oral argument and we therefore vacate the judgment of
the Commonwealth Court and dismiss the appeal.

Discussion

Appellants argue that the controversy was moot when the
Commonwealth Court heard the case, because the New
Act *485 had been enacted and the omending sections of
the statute had been repealed.

Appellees respond to Appellants' argument by stating that
Appellees are permanently barred from publishing the
regulations, and that the New Act and any other statutory
remedies that the Appellants cite are too speculative. In
addition, they claim that the New Act is also
unconstitutional.3

Apps\\ees cite h?lnligration arid Nafltralization Service v.
C/zadha. 462 U.S. 919. 103 S.Ct. 2764. 77 L.Ed.2d 317
(1983), as authority for this Court to Hollow to uphold the
Commonwealth Court's detemlination that this case is not

moot. In Chad;za, the United States Supreme Court
declared Section 244(c)(2) of the Immigration and
Nationality Act, 8 U.S.C. $ 1 254(c)(2), unconstitutional
as a violation of the Separation of Powers under the
United States Constitution. la. at 959, 103 S.Ct. at 2788.
The Act authorized one House of Congress, by resolution,
to ovenide the Attomey General's decision not to deport
an alien who had remained in the United States beyond
the limits ofhis visa. ]d. at 925-26, 1 03 S.Ct. at 2770-7] .
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The Commonwealth Court adopted the reasoning of the
United States Supreme Court in Chad/za and applied it to
the case at bar, stating:

promulgating these regulations before the summer
months. Any regulation which concerns an environmental
issue will have a greater effect the sooner it is enacted, but
that does not provide a basis to abandon jurisprudential
tradition of declining to pass on the constitutionality of
+487 repealed statutes. The Commonwealth Court may
not make its own determination of the impact or
importance of these regulations. ,4/ne/'lean S/ores Co. v.
Z?oardman, 336 Pa. 36, 40, 6 A.2d 826, 828 (1939) ("the
court has no power to review [a statute's] wisdom or
expediency"). The policies underlying environmental
legislation is a matter leR entirely to the legislative
blanch,l;!f:.M+:J#banon .p-CountlLBoal'd oJ- Elections of
fhe Coi/n@ of.4//eg#eny, 470 Pa. 3 17, 320, 368 A.2d 648,
649 (]977) ("the courts may not encroach upon the
legislature's powers"); the administration and execution
of those policies, as properly and constitutionally
established by the legislature, is within the exclusive
discretion of the Executive Branch.

It is urged that [intervening and newly enacted
statutory remedies] constitute a prudential bar to our
consideration of the constitutional question presented in
this case. If we could perceive merit in this contention
we might well seek to avoid deciding the constitutional
claim advanced. But at most these other avenues of
relief are speculative.... A person threatened with
deportation cannot be denied the right to challenge the
constitutional.validity otthe process whiclLledJthis
status merely on the basis of speculation over the
availability of other forms of rel ief. '

+486 We here embrace the logic of the United States
Supreme Court in Chadha as to the speculative nature
of altemative statutory relief. Even assuming that
emergency regulations were instituted under Act
1989-19, the temporary effectiveness of those
regu[ations may not reach through the summer of ] 990.

We are guided by the Supreme Court of the United States,
which stated that "where, as here, a case implicates the
fundamental relationship between the Branches, courts
should be extremely careful not to issue unnecessary
constitutional rulings." .4 nzerica/? Fore/gn Se/'Pace ,4ss '/z.
v. Galyi/z#e/, 490 U.S. 153, 161, 109 S.Ct. 1693, 1698,
104 L.Ed.2d 139 (1989). We would review this
controversy only if the procedures under the old Act
constituted a permanent bar to these regulations.
However, because the New Act provides a new procedure
for regulations which in the Govemor's opinion address
"conditions which may threaten the public health, safety,
or we]fare," 7] P.S. $ 745.6(b), the permanent bar to
publication cannot apply to these regulations if they are
authorized under the New Act.' Therefore the appropriate
course of action in this situation is for the DER to

resubmit the regulations to the IRCC under the New Act.
However, this was not done.

DER v. Julie/iter. 130 Pa.Comma. 124, 137, 567 A.2d
741, 747-48 (quoting Cbadaa, 462 U.S. at 936-37, 103
S.Ct. at 2776-77).

The Commonwealth Court made two errors in its
reasoning. First, the lower court misapplied CbadAa to the
facts of this case. In ChadAa, the Supreme Court of the
United States was reviewing a statute which gave one
House in Congress the power, by resolution, to overrule
an Attomey General's decision not to deport an illegal
alien. The altemative remedies available to Chadha

allowed him to raise defenses at his sz/bseglze/zr

deportation hearing. /d. at 936, 103 S.Ct. at 2776.
However, the altemative remedies in no way effected the
implementation of the one House veto overruling the
Attorney General's decision not to deport him. Instead,
the altematives were available acer the House exercised

its power to veto the Attomey General's decision. /d. at
936, 103 S.Ct. at 2776. In the case at bar, the altemative
means available have replaced the offending sections of
the Regulatory Review Act. They are not a//ernaf/ve
procedures but instead are now the on/y procedures that
the parties may follow. Thus the concems expressed by
the United States Supreme Court in Chadha are not raised
in this case.

Appellees urge us, if we find that the controversy is moot,
to declare the New Act unconstitutional. They argue, in/er
a/fa, that the bar to publication resulting from the
resolution of the General Assembly goes into effect prior
to presentment to the govemor, in contravention to the
language of 'F488 Section 9 of Article 111 of the
Pennsylvania Constitution.s

Appellants argue that the DER has never submitted its
Regulations under the New Act or under any other
available emergency procedures, and therefore the relief
requested here is speculation of how the New Act would
operate, because no effort was made to submit the
regulations under the New Act. We agree with the
Appellant.

The second mistake the Commonwealth Court made was

to speculate on whether ++212 the Department of
Environmental Resources would be able to have its
regulations in effect by the summer of 1990 under the
New Act. The Commonwealth Court based its decision on
the mootness issue on what it saw as the importance of
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We will not review the New Act because none of the

parties has undertaken any of its procedures. Despite the
fact that the new statute provides an exception for those
regulations which are published in order to meet an
emergency "which may threaten the public health, safety
or welfare," 71 P.S. $ 745.6(b), (a point which Appellees
stress throughout their argument), the regulations were
never submitted under the New Act, and therefore any
comment on how it may or may not operate is entirely
anticipatory. As a result, any opinion on the operation and
constitutionality of the New Act would be advisory in
nature. This Court will not break now with its long +*213
tradition of refusing to give advisory opinions. See

Okkerse v. /howe, 521 Pa. 509, 556 A.2d 827 (1989);
Pennsylvania Public Utility Cotnmission v. Allegheny
Cou/zU, 41 5 Pa. 3 13, 203 A.2d 544 (1 964); Schoe/7bmn v.
/Ver/roz/r, 360 Pa. 474, 61 A.2d 868 (1948).

MCDERMOTT, J., did not participate in the decision of
this case.

LARSEN, J., files a concuiTing opinion

LARSEN, Justice, concurring

I agree that this case is moot

All Citations

53 I Pa. 472, 614 A.2d 204

The decision of the Commonwealth Court is vacated, and
the appeal is dismissed.

Footnotes

l The amended sections, which the Commonwealth Court found unconstitutional. provided as follows
$ 745.6

(b) The commission may, when notifying an agency of its objections pursuant to subjection (a) or at any time
following such notification but prior to publication of a final order adopting a regulation, issue an order barring the
publication of a final order adopting a regulation pending subsequent review of the regulation in the manner
provided in section 7 [$ 745.7]. The commission may not however issue an order against a proposed regulation to
the extent that the Attomey General certifies that proposed regulation is required pursuant to the decree of any
court or to implement the provisions of a statute of the United States or regulations issued thereunder by a Federal
agency nor shall the commission issue an order against a proposed regulation when such regulation is transmitted
with the certification of the Governor that it is required to meet an emergency which shall include but not be limited
to conditions which may cause a significant budget deficit or create need for supplemental or deficiency
appropriations. In such case. the regulation can take effect for up to 120 days but after that time may be
suspended by the commission unless it has been approved by the General Assembly under the procedures
contained in section 7(b) [$ 745.7(b) ].
$ 745.7

(b) if the Governor and the agency determine that it is desirable to implement the proposed regulation without
revisions, the Governor shall submit a report to the General Assembly containing the findings of the commission,
the response of the initiating agency and his own recommendations regarding the regulation. At the time of the
submission of the report by the Governor, the commission shall, within 14 days of submission of the report, either
approve the regulation or transmit the proposed regulation to the General Assembly for consideration in accord
with the procedures set forth in the act of April 7, 1 955 (P.L. 23, No. 8), known as the 'Reorganization Act of 1 955.'
Failure of the commission to transmit a regulation to the General Assembly for consideration within 14 days of
submission of the Governor's report shall constitute approval of the proposed regulation. However, if the
commission is prevented from transmitting the regulation to the General Assembly within 14 days because of
recess or adjoumment, it may transmit the regulation on the first subsequent session day. Failure to submit a
proposed regulation on the first subsequent session day shall constitute approval thereof. Pending the review of a
regulation by the General Assembly, the commission may continue an order barring publication of a final order
adopting a regulation, issue such an order if none was previously issued, or withdraw its order. If the General
Assembly disapproves a regulation, the disapproval shall constitute a pemianent order barring publication, or shall
rescind a regulation for which a final order was published pending review of the regulation by the commission or
the General Assembly. The General Assembly may at its discretion, however. disapprove a regulation to indicate
the intent of the General Assembly, but permit publication of a final order adopting a regulation.
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2 Section 1 5 of Act No. 1989-19, 1 989 Pa.Legis. Service, No. 2 at 69-70 (Purdon), provides: "Regulations submitted prior
to June 1, 1989, shall be considered under the procedures contained in the Act of June 25, 1982 ... prior to the
enactment of this Act

3

4

5

We will not address any claims regarding the New Act because neither party has taken any action under it

This language was added to the previous section 6(b) of the Regulatory Review Act. 71 P.S
provided for temporary publication for any regulation addressing such an emergency.

$ 745.6(b), which had not

The New Act requires both Houses of the General Assembly to pass a resolution barring publication of the regulation
and allows the Governor to veto that resolution. 71 P.S. $ 745.7(d). This subsection replaced Section 7(b) of the
Regulatory Review Act of 1 982. 71 P.S. $ 745.7(b). which did not include any provision for presenting the resolution to
the Governor-fophisveto:It is this previous section that the Commonwealth Court held unconstitutional:

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works
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Richard P. Mather, Asst. Counsel, Dept. of Environmental
Resources, Richard D. Spiegelman, Executive Deputy
Gen. Counsel, Harrisburg, and Carl H. Shuman, Deputy
Gen. Counsel, Office of General Counsel, Office of the
Governor, for petitioner.

= KeyCite Red Flag - Severe Negative Treatment
Decision Vacated, Appeal Dismissed by Com., Dept. of
Environmental Resources v. Jubelirer, Pa.. September 16. 1 992

i3o Pa.Cmwlth. i24
Commonwealth Court of Pennsylvania.

COMMONWEALTH of Pennsylvania,
DEPARTMENT OF ENVIRONMENT:AL

RESOURCES, Petitioner,

The Honorable Robert JUBELIRER, President Pro
Tempore of the Senate, the Honorable D. Michael

Fisher, Chairman of the Senate Environmental
Resources and EnerU ' Committee, the Senate of

the Commonwealth of Pennsylvania et al.,
Respondents.

V

John P. Krill, Jr., with him, Linda J. Shorey, Ronald W.
Chadwell, and R. Timothy Weston, Kirkpatrick &
Lockhart, Harrisburg, for respondents, Robert Jubelirer,
President Pro Tem. of The Senate, D. Michael Fisher,
Chairman of the Senate Environmental Resources and
Energy Committee, and The Senate of the Com. of Pa.

+126 James L. Walsh, with him, Vincent C. Deliberate,
Harrisburg, for respondents, Gary D. Hofltnan, Director
of the Pennsylvania Code and Pennsylvania Bulletin, John
Hartman, Director of the Legislative Reference Bureau,
and The Legislative Reference Bureau.

253 MISC. i989

Argued Oct. 4, t989.

Decided Dec. 7, i989.

S. David Fineman, Fineman & Bach, P.C., Philadelphia,
with him, W.C. Matthews, 111, Chief Counsel, Coatesville,
Independent Regulatory Review Commission, for
respondents, John R. Mcginley, Jr., Chairman of the
Independent Regulatory Review Commission,
Commissioner Irvin G. Zimmerman, Commissioner
Robert J. Harbison, 111, Commissioner Mark Schwartz,
Frank J. Ertz, Executive Director of the Independent
Regulatory Review Commission, ++743 and the
Independent Regulatory Review Commission.

The Department of Environmental Resources filed a
petition for review, an application for special relief and a
motion for expedited consideration of application for
special relief to declare Regulatory Review Act
unconstitutional and to direct Legislative Reference
Bureau to publish regulations adopted by Environmental
Quality Board but disapproved by the Independent
Regulatory Review Commission and by the Senate when
proposed for approval by governor. On cross motions for
summary judgment, the Commonwealth Court, No. 253
Misc. Docket 1989, Crumlish, Jr., President Judge, held
that: (1) Department had standing to maintain suit as
representative of executive branch; (2) alleged availability
of altemative statutory remedies did not render action
moot; and (3) provisions purporting to give Independent
Regulatory Review Commission power to bar publication
of final order adopting rule promulgated by executive
transgressed IRRC's legislative charter of oversight and
review and were unconstitutional.

Edwin L. Klett, with him, William A.K. Titelman,
Christine L. Donohue and William H. Clark, Jr.,
Pittsburgh, Klett, Lieber, Rooney & Schorling, for amicus
curiae, The House of Representatives of the Com. of Pa.

Henry G. Barr, Rhoads & Sinon, Harrisburg, for amicus
curiae, Pennsylvania Chamber of Business and Industry.

Douglas Y. Christian, with him, Judith L. Rosenthal,
Reed, Smith, Shaw & McClay, Philadelphia, and Stanley
L. Arabis, Randor, for amicus curiae, Sun Company, Inc.

Before CRUMLISH, Jr., President Judge, and BARRY,
JAMES GARDNER COLINS PALLADINO and SMITH,
JJ

Department's motion for summaryjudgment granted

James Gardner Colins, J., filed dissenting opinion in
which Palladino, J.,joined.

opnqlON

Attorneys and Law Firms

++742 *125 Keith E. We]ks, Chief Counsel, with him,
CRUMLISH, Jr., President Judge
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567 A.2d 741

The Pennsylvania Department of Environmental
Resources (DER) has filed a petition for review, an
application for special relied and a motion for expedited
consideration of the application for special relief
addressed to this Court's original jurisdiction. DER asks
this Court (1) to declare the Regulatory Review Act (Act),
Act of June 25, 1982, P.L. +127 633, ax ame/zded, 71 P.S.
$$ 745.1--745.15,' unconstitutional and (2) to direct the
Legislative Reference Bureau to publish regulations
adopted by the Environmental Quality Board (EQB), but
disapproved by the Independent Regulatory Review
Commission (IRRC) and by the Pennsylvania Senate
when proposed for approval by theGovemon

STATEMENT OF FACTS

According to the statement of stipulated facts filed by the
parties, the EQB voted on Judy 9, ]988, to propose
amendments to regulations codified at 25 Pa.Code Ch.
129 (relating to standards for sources of volatile organic
compounds).: The EQB proposed ++744 the addition of
volatility limitations as measured by Reid Vapor Pressure
(RVP) applicable to all gasoline sold or exchanged in the
Commonwealth beginning in the summer of 1990. The
institution of these limitations is a part of the
Commonwealth's continuing effort to reduce ozone levels
in ouLenvironment and thereby.promotethe public health.

This Court scheduled a hearing for September 7, 1989, on
DER's application for special relief. On September 7,
1 989, the parties entered into and presented to this Court a
stipulation of counsel with a statement of stipulated facts
(Stipulation) and a joint application for advancement of
argument and argument en banc. We granted the joint
application by Order of September 7, 1 989, and scheduled
en banc argument for October 4, 1989. We also denied
DER's application for special relief on the basis that
expedited disposition of the petition for review seeking
declaratory relief would obviate the need for special
relief.e

On October 5, 1988, the EQB submitted a copy of the
proposed amendments to the IRRC, the Chairpersons of
the Senate Environmental Resources and Energy
Committee, the House Conservation Commission and the
Legislative Reference Bureau. The proposed regulations
were published at 18 Pa.B. 4666 on October 15, 1988.
Neither the House nor the Senate took action on the
proposed regulations by November 4, 1 988, the deadline
under the Act, because neither was in active session
during the statutorily defined review period.

+129 The IRRC disapproved the proposed regulations by
its order of November 2, 1988. That order stated in part
"ltlhis order constitutes a bar to final publication of IRRC
Regulation No. 7--172." (Stipulation, para. 20.) On
December 1, 1988, DER returned the proposed
regulations to the IRRC pursuant to Section 6(a) of the
Act, 71 P.S. $ 745.6(a), in original form with a letter
submitted for the purpose of added justification. The
IRRC once again disapproved the proposed regulations on
December 7, 1988, and indicated that its order constituted
a bar to final publication. On January 23, 1989, the
Governor sent a report in support of the proposed
regulations to the General Assembly pursuant to Section
7(b) of the Act, 71 P.S. $ 745.7(b).

On September 1, 1989, respondents Gary R. Hoffman,
Director of the Pennsylvania Code and Pennsylvania
Bulletin, John Hartman, Director of the Legislative
Reference Bureau, and the Legislative Reference Bureau
Riled an answer to the petition for review and application
for special relief. On September 8, 1989, respondents The
Honorable Robert Jubelirer, President pro tempore of the
Senate. The Honorable D. Michael Fisher. Chaimian of
the Senate Environmental Resources and Energy
Committee, and the Senate of Pennsylvania filed answers
with new matter. Respondents John R. Mcginley, Jr.,
Chairman of the IRRC, Commissioner Irwin G.
Zimmemlan, Commissioner Robert J. Harbison, lJI,
Commissioner Mark Schwartz, Frank J. Ertz, Executive
Director of the IRRC, and the IRRC filed answers with
new matter on September 1 ] , 1989.

On February 1, 1989, the IRRC voted to continue its order
of December 7, 1988, disapproving of the proposed
regulations as resubmitted by DER on December 1, 1988,
and as submitted for approval by the Govemor to the
General Assembly. In addition, pursuant to Section 7 of
the Act, 71 P.S. $ 745.7, the IRRC voted to transmit the
proposed regulations to the General Assembly for
consideration in accordance with the procedure set forth
in the Reorganization Act of 1955.' The IRRC's order
also stated that it constituted a bar to final publication.

On October 4, 1989, this Court, sitting en banc, heard
argument. Briefs and cross-motions for summary
judgment +]28 have been 6lled by the parties. The
Pennsylvania Chamber of Business and Industry, the
Pennsylvania House of Representatives and Sun
Company, Inc., have filed amicus cuHae briefs opposing
the relief sought by DER. DER has Holed reply briefs.

On February 3, 1 989, the IRRC transmitted the proposed
regulations and its order of February 1, 1989, to the
General Assembly. On March 15, 1989, the Senate
Environmental Resources and Energy Committee held a

lal U S GovCFr ment \& oaks 2WESTLAW €; 2n.mHScnR Healers lolo claim to o Q



Com., Dept. of Environmental Resources v. Jubelirer, 130 Pa.Cmwlth. 124(1989)

567 A.2d 741

public hearing on the proposed regulations in Harrisburg.
On April 6, 1989, the House Conservation Committee
held a public hearing on the proposed regulations in State
College. Acer the Committee hearings, the Chairman of
the Senate Environmental Resources and Energy
Committee distributed to the full Senate a "Report and
Recommendations on Regulatory Review Report No.
I Proposed Gasoline Volatility Regulation." (Stipulation,
para. 29.)

action regarding this +131 regulation under the
Regulatory Review Act precludes publication."
(Stipulation, para. 38.)

The Office of General Counsel deposited the final
regulations for ailing and publication with Gary R.
HofTtnan and the Legislative Reference Bureau on August
22, 1989. On August 24, 1989, HofTtnan infomled DER
that the Senate's disapproval of the regulations
constituted a permanent bar to publication.

On April 12, 1989, the Senate voted to adopt Resolution
B to Regulatory Review Report No. 1, disapproving the
proposed d'130 regulations. Mark R. Corrigan, Secretary
of the Senate, by letter dated April 12, 1989, notified
Arthur A. Davis, Secretary of DER, that the Senate had
rdected the regulations. No action was taken on the
proposed regulation by the House during the time period
authorized under the Reorganization Act of 1955, as
referenced in the Act.

ISSUE

This matter comes before us on cross-motions for

summary judgment. There is no genuine issue of material
fact, and the question before us is purely one of law. We
must detemline whether the Act violates the constitutional

doctrine of separation of powers between and among the
branches of this Commonwealth's govemment and
whether the respondents' actions pursuant to that Act
were lawful and constitutional.

On April 1 8, 1989, the EQB voted to adopt the final RVP
regulations. The final regulations were transmitted to the
OfHlce of General Counsel for review pursuant to +*745
Section 301(10) of the Commonwealth Attomeys Act.'
On Apri[ 28, ]989, the OfHce of Genera] Counsel
approved the final regulations for form and legality and
then transmitted them to the Office of Attomey General.

By letter dated May 3, 1989, the Attomey General
advised the Office of General Counsel that pursuant to
Section 204(b) of the Commonwealth Attomeys Act, 71
P.S. $ 732 204(b), the Attomey General was
disapproving the final regulations. (Stipulation, para. 34.)

DISCUSSION

The General Assembly, in passing this Act, recognized an
excessive promulgation of regulations without effective
review of their cost beneHlts, duplication, inflationary
impact and conformity to legislative intent. The Act's
express language indicates that the Geneml Assembly's
purpose in creating the IRRC was to eliminate this excess:

On May 5 and May 1 1, 1989, DER advised EQB that it
disagreed with the Attorney Geneml's objections.
However, DER recommended that EQB delete Section
129.73 of the regulations in order to respond to those
objections. On May 16, 1989, EQB voted to rescind its
order of April 18, 1989, adopting the Hlnal regulations,
and EQB voted to adopt a new order approving a revised
version of the final regulations, deleting Section 1 29.73.
The Office of General Counsel resubmitted the revised
final regulations to the OfHce of Attomey General by
letter dated May 24, 1989.

The General Assembly finds that it
must provide a procedure for
oversight and review of regulations
adopted pursuant to this delegation
of legislative power to curtail
excessive regulation and to
establish a system of
accountability.... It is the intent of
this act to establish a method for
continuing and elective review,
accountability and oversight. It is
the further intent of this act to
provide for primary review by a
commission with sufblcient
authority, expertise, independence
and time to perform that
responsibility. It is the further
intent of this act to provide ultimate

By memorandum dated June 14, 1989, the OfHce of
Attomey General advised the Ofbce of Geneml Counsel
that the revised final regulations had been approved for
form and legality. By separate letter dated June 14, 1 989,
the Attomey General advised Gary R. Hoffman that the
Attomey General's approval of the regulations "should
not be taken to mean that this office is approving

publication of the regulations", and that the Attomey
Geneml reserved ':judgment on whether the legislative
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review by the General Assembly
+132 of those regulations which
may be contrary to the public
interest. This act is intended to

provide a method of oversight and
review of regulations issued by
executive agencies to assist the
Governor and the General

Assembly in their supervisory and
oversight functions....

its original form with added
justification or documentation by
the agency. If the [IRRC] does not
notify the agency of any objection
within 30 days of publication, in
the case of proposed rulemaking,
the agency may proceed to
promulgate the regulation.. ..

Section 6(a) of the Act, 71 P.S. $ 745.6(a). If the IRRC
disapproves the proposed regulation, it may issue an order
barring publication. Sections 6(b) and 7(b) of the Act, 71
P:S:+€745:6(b) andq45:7(b}

Section 2 of the Act, 71 P.S. $ 745.2.

The IRRC consists of Hive commissioners. One is
appointed by the Govemor, one by the President pro
tempore of the Senate, one by the Speaker of the House of
Representatives, *+746 one by the Minority Leader of the
Senate and one by the Minority Leader of the House of
Representatives. "No member of the General Assembly or
any other officer or employee of State Govemment shall
serve as a member of the [IRRC]." Section 4(a) of the
Act, 7 I P.S. $ 745.4(a). The non-gubematoria] appointees
serve overlapping terms of three years and the Governor's
appointee serves at his pleasure. Section 4(b) of the Act,
71 P.S. $ 745.4(b). The nongubematorial candidates may
not be removed from ofHce during their teal unless the
Govemor, with the approval of two-thirds of the Senate,
finds clear and convincing evidence of misfeasance,
malfeasance or neglect of duty. Section 4(e) of the Act, 7 1
P.S. $ 745.4(e).

Under Section 7(a), if the IRRC detemlines acer
reviewing an agency's response that the proposed
regulation would be contrary to the public interest, it shall
notify the Govemor, who shall review the proposed
regulation and the IRRC's findings within forty-Hive days.
71 P.S. $ 745.7(a). Should the Govemor and the agency
detemline that it is desirable to go forward with the
proposed regulation absent revisions, the Govemor
submits a report to the General Assembly containing the
findings of the IRRC, the response of the initiating agency
and his own recommendation regarding the proposed
regulation. Section 7(b) of the Act, 71 P.S. $ 745.7(b).
Once the Govemor submits his report, the IRRC must,
within fourteen days of that submission, either approve
the regulation or transmit the proposed regulation to the
General Assembly for consideration under the procedures
set forth in the Reorganization Act of 1955. If the IRRC
fails to transmit the proposed regulation to the General
Assembly within fourteen days, the proposed regulation
will be considered approved.

Under Sections 5(d) and (e) of the Act, 71 P.S. $$
745.5(d) and (e), the IRRC is charged with detemuning
whether a proposed regulation is in the public interest. In
doing so, the IRRC must "make a determination that the
proposed regulation is not contrary to the statutory
authority of the agency and intention of the General
Assembly in the enactment of the statute upon which the
proposed regulation is based." 71 P.S. $ 745.5(d). The
IRRC must then consider eleven factors in ascertaining
whether the proposed regulation is in the public interest.
71 P.S. $ 745.5(e). Jf the IRRC detemlines that the
proposed regulation may be contrary to the public
interest, it must notify the agency promulgating that
regulation of its finding and therein set forth its objections
in reasonable detail.

STANDnqG

Several of the respondents submit that DER has no
standing to bring suit against the Senate to challenge the
constitutionality of statutes adopted by the General
Assembly. We disagree.

+134 The petition for review in this case was filed
through the OfHce of General Counsel. Although the
Govemor has not filed a direct action in which he is
named, the interest of the executive branch is adequately
represented by DER, as an executive agency. Kennedy v.
Sanzpso/z, 5 11F.2d 430(D.C.Cir.] 974).

The agency shall review the
[IRRC's] minding and not later than
two weeks following the
notification ... sha]] +133 respond
to the [IRRC] as to whether or not
the proposed regulation will be
withdrawn, revised or returned in

In Ke/z/lady, United States Senator Edward Kennedy
asserted standing to bring an action seeking a declaration
that the President's veto of a statute under Article I,
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elective throughout the summer of 1990. Accordingly,
we shall proceed to address the constitutional issues
presented.

is extraordinary and limited to circumstances of
malfeasance and misfeasance, does not transform the
IRRC into an executive agency since the Governor may
not remove those four commissioners without the consent
of the Senate by two-thirds vote of its members. Thus,
what *138 limited removal power exists ultimately rests
with the Senate.

CONSTITUTIONALITY

It is axiomatic that legislative enactments enjoy a strong
presumption of constitutionality. Co/ //zonwea/fh v.
Su//ey, 474 Pa. 256, 378 A.2d 780 (1977). "If the
legislation has been duly enacted by the General
Assembly and is within the scope oflegislative power, the
challengers bear the heavy burden of proving beyond a
reasonable doubt that it +137 'clearly, palpably and
plainly ' violates the constitution." .S/rapp v. .S/oa/z, 480 Pa.
449, 464, 391A.2d 595, 602(1978).

In describing the authority of the Pennsylvania
Commission on Sentencing, the Sessoms Court found that

the legislative powers that the
Commission shares are essentially
those of investigation, classification
and evaluation. Such tasks are

commonly undertaken by special or
standing committees and
subcommittees composed entirely
of members of the respective
Houses of the General Assembly.
We find no impediment, however,
to the creation of a comparable
'legislative agency ' that includes
others as well, so long as the
agency's powers do not exceed
constitutional limitations.

[sl Where, as here, there is no allegation of irregularity in
the enactment of the legislation, the challenger must
prove that the legislation was clearly and palpably outside
the scope of the General Assembly's legislative powers or
in violation of some Constitutional prohibition. For the
reasons which follow, we hold that DER has met its
burden of proving that the Act violates the separation of
powers doctrine.

516 Pa. at 376, 532 A.2d at 780

Section 2 of the Act illustrates the legislative nature of the
IRRC. The General ++749 Assembly, in this section
declaring legislative intent, has found it must provide an
oversight and review procedure. To that end, it has
established the IRRC, committing to that body "primary
review," while retaining its own power of "ultimate
review." Oversight and review much like the
investigatory and evaluation functions of the sentencing
commission in .Sessoms are legislative functions.
Indeed, the General Assembly created the IRRC "to assist
the Governor and the General Assembly in their oversight
functions...." 71 P.S. $ 745.2. The IRRC, a body created
to assist the General Assembly and empowered to
perform preliminary oversight functions, is an agent of
the legislature.

SEPARATION OF POWERS

DER argues that the Act is unconstitutional because it
enables the legislature to usurp the executive branch's
function of administering laws. Co//z//lone,ea/f# v.
Sasso//zs, 516 Pa. 365, 532 A.2d 775 (1987). Although it
is no simple task to determine the nature of "hybrid"
governmental bodies such as the IRRC, see, e.g.,
A#sf/'effa v. C/nl/ed S/ares. 488 U.S. 361. 109 S.Ct. 647.
102 L.Ed.2d 714 (]989); A4orrfson v. 0/so/z, 487 U.S.
654, ]08 S.Ct. 2597, 101 L.Ed.2d 569 (1988), and
Sessoms, an examination of the IRRC's enabling statute,
its functions and composition leads to the conclusion that
it is a legislative agency.

l41 in Sessoms, our Supreme Court considered the
composition of the Pennsylvania Commission on
Sentencing to be the most significant factor in
detennining its status. /d. 516 Pa. at 375, 532 A.2d at 780.
In the case of the IRRC, although no member or
employee of the General Assembly may serve on it, four
of its five commissioners are appointed by the General
Assembly. That the Govemor has power to initiate
removal of the non-gubematorial members, which power

It is beyond question in our modem system of
govemment that overlapping responsibility and a degree
of interdependence will occur among its three branches.
Despite this necessary and salutary coordination among
the three branches, we must be rigorous in guarding
against the impermissible encroachment of one branch on
the prerogatives and duties of another. Our inquiry, then,
is to examine the IRRC's functions to determine if; as the
petitioner contends, those functions interfere to such a
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General Assembly or state govemment shall be appointed
as a member of the IRRC. The power to initiate removal
of any member lies solely with the Governor. A better
guard against control over the members being weighted in
favor of the General Assembly cannot seriously be
argued. The majority states that the extraordinary power
over removal possessed by the Govemor does not
tmnsform the IRRC into an executive agency. Likewise,
the fact that removal may only be effectuated by the
consent of the Senate by a two-thirds vote of its members
does not transform the IRRC into an ann of the
legislature.

Review Act and deny the request to direct publication of
the pertinent regulations.

PALLADINO, J., joins in this dissent

All Citations

130 Pa.Cmwlth. 124, 567 A.2d 741

I would uphold the constitutionality of the Regulatory

Footnotes

l The Regulatory Review Act was reenacted and amended by the Regulatory Review Act, Act of June 30, 1989, Act No.
1989--19, P.L. . See Pa.Legis.Service No. 2 at 55 70. All references to the Regulatory Review Act are to the act
prior to Act No. 1 989-19. We shall refer to the new act as Act 1 989-1 9.

2 The EQB was created under Sections 201 , 471 , and 1920--A of The Administrative Code of 1929, Act of April 9. 1929,
P.L. 177, as amended, 71 P.S. $$ 62,180--1 and 510-20. Section 471. 71 P.S. $ 180--1, was added by Section 14 of
the Act of December 3, 1 970. P.L. 834, as amended Section 1920-A, 71 P.S. $ 510-20, was added by Section 20 of
the same act. The EQB has the power and duty to promulgate rules and regulations for the proper performance of the
work of DER. EQB exercises the power to adopt rules and regulations previously vested in the Pennsylvania
Department of Health and the Air Pollution Commission under the Alr Pollution Control Act, Act of January 8, 1960,
P.L. 21 19 (1959), as amended, 35 P.S. $$ 4001--4015. See Sections 1920-A(c), 1901-A(16) and 1901-A(23) of The
Administrative Code of 1929, 71 P.S. $$ 510-20(c), 510-1(16) and 510 1(23).

3 Act of April 7, 1955. P.L. 23, 71 P.S. $$ 750-1--750-12

4 Act of October 1 5, 1980, P.L. 950, as amended, 71 P.S. $ 732-301 (10)

5 See a/so /mm/graf/or? and /Vafura//zaf/on Semfce v. Chadha, 462 U.S. 91 9, 930, 103 S.Ct. 2764, 2773, 77 L.Ed.2d 317
(1983), where the United States Supreme Court noted that "INS presented the Executive's views on the
constitutionality of the House action to the Court of Appeals.
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