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April 24,20 1 3 

The Honorable Paul I. Clymer 
Majority Chair, House Education Committee 
PO Box 202 145 
Harrisburg, PA 17 120-2 145 

The Honorable James R. Roebuck Jr. 
Minority Chair, House Education Committee 
PO Box 202 188 
Harrisburg, PA 17 120-2 188 

Dear Chairman Clyrner and Chairman Roebuck: 

Thank you for the opportunity to submit written testimony on bullying. Founded in 1920, the 
American Civil Liberties Union is one of the nation's oldest civil rights organizations, and 
ACLU activity in Pennsylvania dates to the 1930s. I submit this testimony on behalf of the 
20,000 members of the ACLU of Pennsylvania. 

The ACLU of Pennsylvania has two sets of concerns with House Bill 12 1 1 and other legislation 
dealing with enforcement of bullying prohibitions in schools. The first is the scope of student 
activity to be policed by our schools, particularly as it relates to off-campus communications. 
The second is to the relationship between both students and school's disciplinary procedures on 
the one hand and members of law enforcement on the other. It is with these concerns in mind 
that I urge the members of the House Education Committee to consider revisions to HB 121 1. 

Children do not lose their freedom of speech merely by entering the school grounds, let alone by 
simple virtue of being a student. For that reason, it is important that the monitoring of speech 
between students by schools not extend to every electronic exchange between our children, no 
matter the time or location of either party. The proliferation of electronic communications 
amplifies the power of protected speech as well as that, like fighting words and hate speech, 
which does not enjoy constitutional protection because of the damage it causes or threatens to 
others. So although the disciplining of bullying by new means - whether text messages, emails, 
video chat, or other electronic method - fits squarely within the tradition of school responsibility 
when it occurs between students on campus, it presents other problems when the 
communication is remote or accidental or otherwise beyond the pale of existing school 
authority. 

HB 12 1 1 accounts for many of these considerations in three ways. First, it specifically limits 
school oversight to bullying "in a school setting," a term that covers the school premises as well 
as related locations, such as on the school bus, at the bus stop, and at school-sponsored events. 
However, that specific limitation is clouded by the sentence immediately following, which 
purports to prohibit bullying by electronic communications not originating from school 
premises. The implication of schools policing exchanges between children in their private 
capacities should be rejected outright. Second, it improves on the definition of bullying by 
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changing the threatening environment standard into an objective test, while maintaining the 
intentionality, severity, and setting elements. Finally, if perfunctorily, the bill explicitly disclaims 
infringement of protected expression. 

The other issue to keep in perspective regarding school bullying legislation relates to the role of 
law enforcement. HB 121 1 adopts a blanket police notification mandate on schools: "All alleged 
incidents of bullying that may constitute criminal behavior shall be reported to the police 
department with jurisdiction over the relevant school property." That is an embossed invitation 
for schools to pass their responsibility to discipline students onto the police. As reported most 
recently in The New York Times earlier this month, law enforcement participation in school 
discipline invites overreaction to student misbehavior, a surge of arrests, and an ensuing increase 
in the likelihood of ongoing interactions with the criminal justice system. Michael Nash, the 
presiding judge of juvenile court in Los Angeles and the president of the National Council of 
Juvenile and Family Court Judges observes, "Once the kids get involved in the court system, it's 
a slippery slope downhill."' 

There are several possible approaches to improving this language. One is to require reporting of 
potential criminal activity once the school has determined that bullying actually occurred, if the 
activity was a likely crime. Alternately, the bill could list either specific potential crimes to 
which alleged bullying must rise or specific results to a student-victim before a report must be 
made. While schools7 discretion to contact law enforcement should remain intact, calling the 
police for every scuffle and hyperbolic argument between students - the natural consequence of 
a universal reporting requirement - is the wrong answer. 

In step with the expansive role lent to law enforcement by various bills this session broadly 
dealing with school safety, HB 12 1 1 also creates an advisory committee to the State Board of 
Education to make recommendations regarding the reporting requirements currently in statute. 
While not the most consequential element of this bill, it is worth noting the concentration of law 
enforcement representation on the committee. 

The ACLU of Pennsylvania appreciates the efforts by the author of HB 121 1 to balance the right 
of all our children to receive an education free of bullying with their right to communicate freely. 
While law enforcement surely has a role to play in sanctioning violations of the law, schools 
must unequivocally bear the burden of day-to-day discipline of their students. On behalf of the 
20,000 members of the ACLU of Pennsylvania, we urge the committee members to revise HB 
12 11 before moving it to the House floor for a vote. 

Sincerely, 

Andy Hoover 
Legislative Director, ACLU of Pennsylvania 

cc: House Education Committee 




