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Good afternoon. My name is Sean Fields and I am Senior Associate Counsel for 

the Pennsylvania School Boards Association (PSBA). I would like to thank the 

committee for providing PSBA with the opportunity to provide testimony on House Bill 

12 1 1.  The scope of my testimony today will be limited to providing this committee with 

PSBA's concerns regarding the specific language contained in HE 121 1. Before I get into 

the specifics of this particular bill, T would like to express my appreciation to this 

committee for addressing a number of issues that PSBA expressed regarding HB 2464, 

when I provided testimony to this committee on October 10,201 2. 

The concerns that PSBA expressed included issues regarding the expansion of the 

definition of "bullying" in a manner that would be been confusing and potentially 

problematic for public school entities in the area of bullying prevention and enforcement. 

HB 12 1 1 has eliminated much of the language froin HB 2464 in a manner that addresses 

many of the liability concerns PSBA expressed regarding that bill. Finally, HE 121 1 

acknowledges the role of federal law in the area of discrimination in the enforcement of 

"bullying" polices and the fact the boards of public school entities have the responsibility 

of adopting specific policies. Although a number of PSBA's concerns have been 

addressed, there are some issues in the current bill that I would like to express to this 

committee. 

HB 12 1 1 seeks to amend various provisions of Section 1 303.1 -A and requires the 

Pennsylvania Department of Education (PDE) to develop a model policy but also allows 

public school entities to develop a policy of their own or amend an existing policy. PSBA 

views this ability to develop policy at the local level as a critical element in providing a 

safe academic environment for students. In that spirit, PSBA is willing to work with PDE 

in the development of such a model policy. In fact, PDE currently makes PSBA's current 

model policy on bullying available on the Department's website. A copy of that model 



policy is attached as "PSBA Exhibit A" to this testimony. HB 12 1 1 also requires the State 

Board of Education to convene and consult with a Statewide Advisory Committee to 

determine whether mandatory reporting deadlines should be revised under the Safe 

Schools Act. Because the policies are adopted by the boards of those entities, PSBA 

recommends that at least one school director be included on the committee. 

Under Section 1303-A(f), the model policy under HB 121 1 would have to satisfy 

a number of requirements and a school entity's policy would have to "reasonably fulfill" 

the requirements listed. In order to ensure compliance by school entities and eliminate 

any confusion regarding compliance, PSBA recommends that these terms be clarified in 

order to eliminate any confusion. The same provision requires the policy to identify by 

job title, the school employee who will rcceive reports of "bullying and the school 

employee responsible for ensuring the policy is implemented." While ensuring 

implementation of a policy is supervised by a school employee who is identified for that 

specific purpose is recommended, it should be understood through any legislation that 

successful implementation must be occur at every level of a specific school building. 

HB 121 1 would also require public school entities to, "delineate disciplinary 

consequences for bullying." PSBA recommends that this language be modified to put 

students on notice they may be subject to discipline for bullying without delineating 

specific penalties since the range of behaviors that include bullying require a broad range 

of possible penalties depending on the severity and frequency of the alleged misconduct. 

HB 121 1 also requires a school entity's policy to contain a statement that 

prohibits bullying in a school setting including electronic communication, "whether or 

not originating on school premises if the electronic communication" I) is a substantial 

cause of a student's physical harm or objectively reasonable emotional distress while on 

school premises; 2) causes substantial disruption of school activities on school premises; 

or 3) puts a student in reasonable fear of returning to school. This language is problematic 

for a couple of reasons. The language is inconsistent with the definition of "bullying" in 

subsection (e) in that the prohibition is different from the definition of conduct that is 

being prohibited. Additionally, the current definition of "bullying" in Section 1303.1 -A is 

carefully worded in consideration of the federal and state constitutional ramifications of 

disciplining a student for certain forms of speech. 



A more significant concern is the requirement that school entities prohibit certain 

forms of electronic communication whether or not the communication originates on 

school premises. As I stated in my October 1 1,201 2, testimony, the authority of public 

school entities to discipline students for communications created off campus is uncertain 

at best. I will remind this committee that although Pennsylvania state case law supports 

the proposition that a student could be disciplined for off-campus speech if there is 

sufficient nexus or connection between the conduct and the school, the Layshock v. 

Hermitage School ~ i s t r i c t '  and J.S. v. Blue Mountain School District 2cases decided by 

the 3rd Circuit of the U.S. Court of Appeals stand for the proposition that public school 

districts are not permitted to discipline students for electronic speech that ridicules a 

school administrator even if the speech is lewd, vulgar or offensive under the standard set 

forth in Bethel School District v. ~ r a s e r ~ .  

PSBA has advocated for more authority for school entities to be able to discipline 

students for electronic speech that targets school staff and students. In fact, PSBA 

participated in the Luyshock case by filing an amicus curiae brief in support of the school 

district that sought to discipline a student for the creation of a mock MySpace profile that 

subjected a school administrator to ridicule. However, due to the current uncertainty that 

exists in the case law, PSBA asserts the discretion to regulate electronic speech that 

originates outside of the school setting should remain with local school entities since it is 

those entities that will incur liability and have to defend legal challenges when students 

are disciplined for this kind of speech. 

HB 121 1 also requires a school entity to post the policy on the entity's website, in 

every classroom, and at a prominent location within each school building where such 

notices are usually posted. One of the difficulties with posting the policy itself in the 

classroom is that policies, especially those regarding "bullying" tend to at least a few 

pages long. As I mentioned earlier in my testimony, a copy of PSBA's model policy on 

"bullying" is attached as "Exhibit A" and is illustrative of the point that the posting of the 

policies would not be practical or effective in communicating important information to 

Luyshnck ex rel. Layshock v. Hermitage Area School District ., 650 F.3d 205 (3" ~ i r .  20 1 1 ) .  
J.S. 1'. Blue Mount~rin School District, 650 F.3d 91 5 (3rd Cir. 201 1). 
Bethel School Dist. No. 403 1,. Fmser, 478 U.S. 675 (U.S. 1986). 



students regarding bullying. The current language in Section 1303.1 -A simply requires 

that the policy be made available in every classroom and is more practical, 

Section (7) of the bill requires a procedure for the immediate notification of the 

parent or guardian of the target or perpetrator of alleged bullying but prohibits such 

notification if the "alleged incident of bullying may constitute criminal behavior . . . until 

there is consultation with law enforcement." There may be a number of situations where 

this language may actually undermine the safety and welfare of students. For example, 

what if the victim sustained an injury as a result of the conduct underlying the bullying 

allegation? The language as written would prohibit the school entity fiom contacting a 

parent or guardian of the victim before consulting with law enforcement. Another part of 

this section requires a school entity to notify a parent or guardian and provide that parent 

or guardian with an opportunity to attend any interview of a student as part of an 

investigation. Unfortunately, this lan~wage would sibmificantly frustrate both the 

investigation and enforcement of a school entity's bullying policy. PSBA is concerned 

that providing statutory rights for alleged perpetrators in the school setting they do not 

currently possess does not enhance protection for alleged victims of bullying and would 

actually the fiustrate the investigation and intervention of bullying in public schools. 

Section (8) would require school policies to provide a procedure for anonymous 

reports of bullying but states "No formal disciplinary action shall be taken solely on the 

basis of an anonymous report." While this language would appear to protect students 

from being disciplined when there is only an anonymous report, the language might be 

used by an alleged perpetrator to challenge school disciplinary action even when the 

anonymous report is corroborated by other evidence. PSBA asserts that requiring a 

specific standard for school entities to discipline students might actually frustrate the 

objective of requiring public schools to be more proactive in investigating and 

intervening to stop bullying. Additionally, the term, "formal disciplinary action" is not 

defined in  the statute and may he subject to different interpretations. Formal disciplinary 

action might be interpreted as a suspension, which is an exclusion from school for up to 

ten days, or an expulsion which is an exclusion fiom school for more than ten days4. 

See 24 P.S. $13-1318; and 22 Pa. Code #12.6. 



PSBA also recommends some technical changes to language used in HB 121 1. 

Section (1 0) uses the term "retaliation". Because this term has a specific meaning under 

the federal law, this term should be specifically defined if used to amend Section 1303.1 - 
A. PSBA also recommends that the term, "protective measure" be substituted for the 

term, "protection" in Section (1 1)  of the bill since "protection" is a broad term that may 

be subject to a number of interpretations, 

PSBA is also concerned about required annual training for administrators, school 

employees and volunteers who have "significant contact with children." Without a 

definition of what would constitute "significant contact with children", school entities 

will lack a clear standard as guidance on which individuals are required to receive the 

training. Additionally, while PSBA has always recognized the necessity for school 

entities to provide adequate training to school staff regarding bullying, mandatory 

training cspecially with the numerous topics the training would have to include in the 

current language of this bill, could be both costly and difficult to execute. There are a 

number of training programs available to school entities currently, some of which can be 

delivered by school administrators. However, requirements such as training regarding, 

"the criminal liability associated with related forms of bullying" are beyond the expertise 

of many professional educators and would require someone from law enforcement or 

possessing criminal law expertise to provide that portion of the training. While PSBA 

supports the proposition that it is important for school entities to provide training to 

school employees, as well as education programs for students on the topic, professional 

educators should have the flexibility to provide training that is both age appropriate and 

effective. 

Another training concern is the requirement that all volunteers undergo such 

training. The use of the term "volunteer" fails to take into account there are different 

levels of volunteering with very different levels of interaction in the schools. For 

example, some volunteers may serve as a guest reader once a year in the classroom while 

others volunteer as a coaches who interact with students several times week during a 

season for several months of the school year. Requiring training for every volunteer will 

increase the training costs for school entities and may have the unintended consequence 

of deterring individuals from volunteering in our public schools. 



One of the most problematic aspects of HB 121 1 is located in subsection (d.2) 

which states, "It shall be presumed that verbal expression whether oral, written or 

electronic, relating to religious, philosophical or political topics or viewpoints is 

protected by the First Amendment to the Constitution of the United States and shall not 

be classified as bullying under this section or under a policy established by a school 

entity under this section unless specific facts demonstrate otherwise." This language is 

unnecessary in that students already possess the right to free expression under the First 

Amendment unless the expression "materially or substantially disrupts" school 

operations5, the expression is lewd, vulgar or obscene" or promotes an illegal activity7. 

Moreover, this language would make it increasingly more difficult for school 

administrators to discipline students for inappropriate conduct. 

Many forms of impermissible discrimination under federal law may very well be 

presented as religious, philosophical or political viewpoints. By creating a legal 

presumption, the language would have the legal force and effect of requiring a school 

entity to somehow rebut the presumption. Unfortunately, it would also diminish any 

enhanced enforcement by making it increasingly difficult for public schools to discipline 

a student for inappropriate speech in the school setting even if that speech disrupts the 

operations of the school, is lewd, vulgar or obscene, interferes with the rights of others, or 

promotes an illegal activity. The language as written goes beyond the fiee expression 

rights that students currently have under the First Amendment and would pose significant 

problems for school administrators to discipline students for inappropriate 

communications that have nothing to do with bullying. Therefore, PSBA recommends the 

presumption currently in subsection (d.2) be eliminated from any amendments to the 

current law. 

Finally, we have some concerns about the timefi-ame for implementation of the 

bill. The bill requires school districts to adopt PDE's model policy or to amend their own 

policies pursuant to the new requirements by January 201 4; however, this is likely not an 

adequate timefi-ame for effective implementation of the requirements of the bill. It would 

be very difficult for PDE to develop model policy within that time period and for school 

"inker v. Des Moines Independent Communify School District, 393 U.S. 503 (1 969) 
' Bethel School Dist. No. 403 v. Fraser, 478 U . S .  675 (U.S. 1986). 
' Morse v. Frederick, 551 U . S .  393 (2007). 



districts to revise their existing policies. We suggest that the timeframe for 

implementation and adoption of these policies be extended. 

As I complete my testimony, I would like to thank this committee for the 

opportunity to testify on behalf of PSBA. 1 would also like to express our willingness to 

continue to work with this committee on this issue. At this time, I would be happy to 

address any questions the members of the committee have regarding my testimony. 



PSBA Exhibit A 

Pennsylvania School Boards Assodation 

No. 249 

SECTION: PUPILS 

TITLE: BULLYING/ 
CYBERBULLYTNG 

ADOPTED: 

REVISED: 

Note: Text preceded by brackets { ) indicates that language is optional for school entity 

249. BULLYJNG/CYBERBULLYING 

1. Purpose 

2. Definitions 
SC 1303.1-A 

3. Authority 
SC 1303.1-A 

The Board is committed to providing a safe, positive learning environment for 
district students. The Board recognizes that bullying creates an atmosphere of fear 
atld intimidation, detracts from the safe environment necessary for student learning, 
and may lead to more serious violence. Therefore, the Board prohibits bullying by 
district students. 

Bullying means an intentional electronic, written, verbal or physical act or series of 
acts directed at another student or students, which occurs in a school setting 

{ } and/or outside a school setting, 

that is severe, persistent or pervasive and has the effect of doing any of the 
following: 

1. Substantial interference with a student's education. 

2. Creation of a threatening environment, 

3. Substantial disruption of the orderly operation of the school. 

Bullying, as defined in this policy, includes cyberbullying. 

School setting means in the school, on school grounds, in school vehicles, at a 
designated bus stop or at any activity sponsored, supervised or sanctioned by the 
school. 

The Board prohibits all forms of bullying by district students. 

The Board encourages students who have been bullied to promptly report such 
incidents to the building principal or designee. 



249. BULLYING/CYBERBULLYING - Pg. 2 

4. Delegation of 
Responsibility 

SC 1303.1-A 

SC 1303.1-A 

SC 1303.1-A 

5. Guidelines 
SC 1303.1-A 
Title 22 
Sec. 12.3 
Pol. 21 8 

The Board directs that complaints of bullying shall be investigated promptly, and 
corrective action shall be taken when allegations are verified. Confidentiality of all 
parties shall be maintained, consistent with the district's legal and investigative 
obligations. No reprisals or retaliation shall occur as a result of good faith reports of 
bullying. 

Each student shall be responsible to respect the rights of others and to ensure an 
atmosphere free from bullying. 

The Superintendent or designee shall develop administrative regulations to 
implement this policy. 

The Superintendent or designee shall ensure that this policy and administrative 
regulations are reviewed annually with students. 

The Superintendent or designee, in cooperation with other appropriate 
administrators, shall review this policy every three (3) years and recommend 
necessary revisions to the Board. 

District administration shall annually provide the following information with the 
Safe School Report: 

1. Board's Bullying Policy. 

2. Report of bullying incidents. 

2. Information on the development and implementation of any bullying prevention, 
intervention or education programs. 

The Code of Student Conduct, which shall contain this policy, shall be disseminated 
annually to students. 

This policy shall be accessible in every classroom. The policy shall be posted in a 
prominent location within each school building and on the district website, if 
available. 



249. BULLYING/CYBERBULLYING - Pg. 3 

SC 1302-A, 
1303.1-A 

Pol. 236 

SC 1303.1-A 
Pol. 218,233 

Education 

The district may develop and implement bullying prevention and intervention 
programs. Such programs shall provide district staff and students with appropriate 
training for effectively responding to, intervening in and reporting incidents of 
bullying. 

Consequences For Violations 

A student who violates this policy shall be subject to appropriate disciplinary action 
consistent with the Code of Student Conduct, which may include: 

{ ) Counseling within the school. 

{ ) Parental conference. 

{ ) Loss of school privileges. 

{ ) Transfer to another school building, classroom or school bus, 

{ ] Exclusion from school-sponsored activities. 

{ ) Detention. 

{ ) Suspension. 

{ ) Expulsion. 

{ ) CounselingITherapy outside of scl~ool, 

{ ) Referral to law enforcement officials. 

References: 

School Code - 24 P.S. Sec. 1302-A, 1303.1-A 

State Board of Education Regulations - 22 PA Code Sec. 12.3 

Board Policy - 000,218,233,236,248 

PSBA New 7/08 




